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PROFESSIONAL ETHICS* 



I esteem it a great honor to have been invited to deliver an address 
on this interesting occasion and before this distinguished Association, 
and in complying with the invitation I desire to say some quite elemen- 
tary things concerning Legal Ethics. 

We have not met together as metaphysicians or psychologists, and 
need not dwell at length on the philosophy of Ethics in general. For- 
tunately, perhaps, we are not called on to adjudicate upon the conflict- 
ing views of abstract thinkers on this subject. 

Whether moral ideas are secreted by the brain as the liver secretes 
bile ; whether, again, the utilitarian theories of Hume and Paley are 
to prevail ; whether we are to follow Reid with his intuitional and 
moral faculty, or Kant with his categorical imperative, are questions 
that may all be relegated to another plane and another place. 

We might content ourselves with the statement of Prof. Seth, of 
Edinburg (Philosophical Review, November, 1898), that " the busi- 
ness of Ethics is to organize into coherent system our ordinary moral 
judgments"; or we might hold with Prof. Paulsen, of Berlin, that 
Ethics undertakes to answer the question : " What forms of social life 
and what modes of individual conduct are favorable or unfavorable to 
the perfection of human nature?" These definitions may do for to- 
day, and we may agree with the former of these experts that we may 
base our theory of morals upon the facts of human nature and may 
prefer to be a little incomplete in our theory " rather than sacrifice to 
the demands of systematic completeness a single element of moral ex- 
perience." 

We need not decide what may be the true data or real basis of 
Ethics in general, or of Legal Ethics in particular. We may assume 
that there is such a subject of consideration, and briefly consider it. 

But some may say, " What is the use of telling us about Professional 
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Ethics ? We know the difference between right and wrong, and do not 
require any specific suggestions on this subject." 

But such is not the verdict of the most intelligent men on these 
questions. A very bright poet has said that 

" Evil is wrought 
By want of thought 
As well as want of heart," 

thereby stating a great truth, that right doing is very largely a result 
of careful attention and reflection as to what right doing may be under 
the special circumstances of a given case. When we are admonished 
to cease to do evil and learn to do well, it is necessarily implied that 
there is such a thing as "learning" in the region of Ethics. 

One of the best definitions of Intellect is that given by Prof. Royce, 
of Harvard, when he says that "Intellect is the faculty of profiting 
by experience ' ' ; and not only by the experience of our own lives, but 
of the lives of others. We thus start with a capital of past experience 
to which we may add more or less according to our ability, and in this 
way "learning" to do well becomes more and more a practicable 
thing. 

And coming now to some logical division of what must needs be a 
very brief discussion of Professional Ethics, I would like to speak first 
of what might be called the Intellectual Conscience in such matters. 

For it may be affirmed that there is an intellectual conscience in the 
conduct of a profession in a very high sense. Mathew Arnold, in one 
of his acute essays on Criticism, quotes a passage from Sainte-Beuve, 
the distinguished French writer, on this point, to the effect that all 
intellectual work should not only have the quality that is absolutely 
necessary to the expression of an idea, but that such expression should 
be in the best and highest form. And Mr. Arnold, commenting on 
Mr. Sainte-Beuve, says what is quite true in regard to all professional 
exertion : 

"A Frenchman has in these matters what one may call an Intel- 
lectual Conscience ; he has an active belief that there is a right and 
wrong in them, that is, in the methods of doing things from an intel- 
lectual point of view, and that he is bound to honor and obey the 
right ; that he is disgraced by cleaving to the wrong." 

In other words, this Intellectual Conscience enjoins on us not only 
to do what as professional men we are bound to do, but also to do it in 
the best manner. 

And in this general statement there is involved a great deal that is 
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important in the conduct of our professional life. Confining ourselves 
for the moment wholly to the question of this Intellectual Conscience 
as it concerns the legal profession, we may affirm that such a conscience 
enjoins upon us not only to do work that our duty requires, but to do 
it in the most " artistic" manner. And when we have used this word 
"artistic" we have used an epithet of wide and deep significance, 
reminding us of the infinite pains which true artists take when they 
aspire to any worthy achievement. A friend of mine who enjoyed the 
acquaintance of Thalberg, the eminent pianist, hearing him play a 
very beautiful composition of his own, said : 

' ' Mr. Thalberg, why do you not play that piece in your concerts ?" 

"Ah," he replied, "not yet; I have only been practising it for 
about a year and a half." 

Now, we may think what we please about our friends the artists and 
the place, whether great or small, that they fill in human life, but we 
may at least learn something from that quality they exhibit which is 
sometimes called genius, but which has been described as "a capacity 
for taking infinite pains." If such diligence is needed in music and 
painting, and such like ornamental things, is it not as much needed in 
a profession that concerns the fortunes and perhaps the liberty or even 
the life of a client ? May we not fairly say that from the beginning 
to the end of a lawsuit, it is the duty of all concerned to obey the dic- 
tates of the Intellectual Conscience, to the end that every effort may 
realize itself in artistic expression of the best, and there'Hre of the 
most effective, kind ? 

Yet what do we see when we flounder through the reports which roll 
in upon us as the waves of the Atlantic rolled in upon Mrs. Partington 
and her feeble mop ? 

Pleadings drawn in such a careless way that after they have con- 
sumed a great amount of valuable time of court and counsel, just 
barely escape utter condemnation ; objections to testimony made with- 
out any definite or useful object ; charges requested that violate almost 
every well-established rule ; writs of error with just blunders enough 
to make them the subject of tedious discussion, but not quite enough 
to merit a positive dismissal ; assignments of error by the score with- 
out any reference to logical division or compression ; briefs that are by 
no means edifying, to say nothing of oral arguments that are a weari- 
ness to the flesh. 

But that is not all. With great reserve and deference, we might 
go a step further in our study of those voluminous works of the West 
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Publishing Company and others, in the way of reports, and ask if the 
opinions of our distinguished friends, the judges, are always inspired 
by that Intellectual Conscience which Arnold and Sainte-Beuve have 
so wisely described? For a judge is, after all, only a lawyer placed 
upon the bench, and justly amenable to the same rule. We must, of 
course, be very modest and polite in this matter, but may we not in- 
quire, at least, whether the opinions of our courts are in all cases of 
that high artistic quality which characterized the utterances of Mans- 
field and Marshall? Or we might perhaps put it in this way: Is it 
necessary and useful to deliver opinions in which the two grains of 
juridical wheat must be sought for in two bushels of chaff? 

And not to dwell too long on this branch of our topic, we might 
recall two examples of artistic work at the American bar which may 
illustrate the idea in hand. The one is that of Benjamin Bobbins 
Curtis, who, when he left the bench of the Supreme Court of the 
United States and came to be often heard as an advocate in that tribu- 
nal, was so famous for the exquisite clearness, remarkable conciseness, 
and beautiful logical order of his arguments. The other example is 
that of Judah P. Benjamin, who represented in his early career a far 
distant portion of our common country. It was characteristic of Mr. 
Benjamin that everything which he did at the bar was done with 
artistic precision. He had attained that simplicity which is the per- 
fection of art ; and perhaps it may not be beneath the dignity of this 
occasion if I relate a little story which has, at least, the advantage of 
being authentic. The late John A. Campbell, who was for a time a 
member of the Supreme Court of the United States, told me this anec- 
dote during the last year of his life. Mr. Benjamin was making one 
of his charming arguments in that court, and when he concluded his 
remarks, Mr. Justice Greer, who sat next to Mr. Justice Campbell, 
turned to the latter and said, sotto voce : ' ' Why, that little Jew has 
stated his antagonist out of court." 

Of course, we cannot all be Curtises and Benjamins, but we can at 
least stand up in theory for the jurisdiction of the Intellectual Con- 
science. And perhaps those of us who have to do with legal educa- 
tion, whether in office or law school, may exert some influence in this 
direction. 

But there is also what we may call the Moral Conscience, which is 
likewise involved in the conduct of professional life, and which is per- 
haps of greater concern, and it is to this that we may now allude as 
embracing the chief domain of legal ethics. 
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And here we may be permitted to refer again to the fact that our 
judges are simply lawyers placed upon the bench, and that the juris- 
diction of the Moral Conscience extends to them. Of course, we are 
bound in solido with our judges in sundry ways, and have a deep con- 
cern in their reputation and influence ; and simply as matter of public 
policy we must exercise due reserve with reference to this branch of 
our topic ; and yet there are some matters which may be usefully 
alluded to in this connection, and which every worthy judge will be 
glad to have frankly discussed. 

Sir Henry Sumner Maine, in his work on Village Communities, 
refers to the important control exercised over the English Bench by 
professional opinion, and remarks : 

" English law is, in fact, confided to the custody of a great corpora- 
tion of which the Bar, not the Judges, are by far the largest and most 
influential part. The majority of the corporators watch over every 
single change in the body of principle deposited with them, and rebuke 
and practically disallow it, unless the departure from precedent is so 
slight as to be almost imperceptible." 

If this be true in England, it is quite as true in America. And 
the watchfulness noticed by Maine should no doubt be extended to all 
departments of judicial conduct. It is not only the right, but the 
duty, of the Bar to watch the Bench in all things, not in any un- 
friendly spirit, but with respectful vigilance. 

In the first place, we have in many parts of our country an elected 
judiciary. It is not necessary to determine, here and now, what is the 
best method of choosing judges; but we may call attention to the fact 
that large money assessments are, in some places, levied on candidates 
for election to judicial positions, and that it is very difficult to recon- 
cile such a practice with the highest ideal of ethics. A prominent 
judge in New York lately said quite frankly that he paid an assess- 
ment of $15,000 when he was nominated. It may be that he was able 
and willing to contribute this sum to help on the great cause of popular 
goverment, and felt justified in doing so. It may also be a fact that 
he was obliged to borrow the money and load himself not only with 
debts, but with other obligations to people who might try to use their 
influence with him after his election. It is quite likely that the indi- 
vidual judge I have mentioned may have paid his money and acquired 
his office, and then administered its functions with perfect skill and 
perfect impartiality; but on the other hand, no one would be more 
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prompt than he to admit that the system to which he made himself a 
party is a bad one, and easily tends to dishonor the judicial station. 

Again, from the point of view of professional ethics it might be well 
for our friends, the judges, to cultivate the virtue of patience, which 
has been a cardinal one, at least, from the time of Job. One of the 
greatest of American judges was Francois-Xavier Martin. Born in 
France, he came in his youth to North Carolina, and was a prominent 
member of the bar of that State until he attained the age of forty- 
seven years. Coming then to the territory of Orleans as an appointed 
judge of the territorial court, he was afterwards made a member of 
the Supreme Court of Louisiana, and sat on that bench for thirty-one 
years. When he came to pass away at a great old age, the eulogies 
pronounced upon him testified that he was not only a great common- 
law jurist and a great civilian, but especially that he possessed that 
massive patience which is so admirable a quality in the judge. One 
of his associates, Judge Bullard, said of him that ' ' in his deportment 
toward the bar, he rarely, if ever, evinced anything like petulance or 
censoriousness, while at the same time, on every proper occasion, he 
uttered rather the censure of the law than of the court upon such per- 
sons, whether parties or advocates, as merited repoof." 

Of course, judges are only men, and not angels, and are sometimes 
sorely tried. But beyond doubt there is an unfortunate tendency in 
American courts to be impatient of full oral discussion. It is an 
old controversy as to limiting the time of counsel. It raged in ancient 
Greece, where it was the subject of many regulations. We are told 
that in Rome, Pompey limited the prosecution in criminal cases to two 
hours and the defense to three, but in after times the matter was left 
to the discretion of the court. A water clock was generally used to 
measure the time, and if the court extended the time, it was said ' ' to 
give water " — dare aquam. 

Martial, a poet of the second century, in one of his epigrams, speaks 
of an advocate who, like some of our convention orators, had the habit 
of drinking water between each period, and suggests that he should 
drink out of the water clock, thus at once quenching his thirst and 
abbreviating his speech. 

It was characteristic of the sweet reasonableness of Marcus Aurelius 
that he was willing to give a large measure, and even to let the orators 
talk as long as they chose. A letter of Pliny on this subject is so 
valuable in its suggestions that it may be quoted. He says: 
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" Whenever I sit on the bench 1 always give the advocates as much water as 
they require, for I look upon it as the height of presumption to pretend to guess 
before a cause is heard what time it will require, and to set limits to an affair before 
one is acquainted with its extent, especially as the first and most sacred duty of a 
judge is patience, which is, indeed, in itself a very considerable part of justice. 
But the advocate will say many things that are useless. Granted. Yet is it not 
better to hear too much than not to hear enough ? Besides, how can you know that 
the things are useless until you have heard Ihem?" 

Those are memorable words, which modern judges might ponder 
with advantage. 

Our main concern to-day, however, will naturally be with the rela- 
tion of the Moral Conscience to the duties of the advocate. We may 
all agree that the advocate should have this moral conscience, and 
that he ought to be governed by its dictates to some greater or less 
extent, and yet there have always been some curious popular theories 
concerning the practice of law which would seem to either deny the 
possession of this faculty or the observance of its mandates. 

Indeed, on this question there has for long been a great gulf fixed 
between the popular theory on the one hand and the professional theory 
on the other. To perceive this it is only necessary to read the Latin 
poets, who looked at the Roman Bar from the popular point of view, 
and then to read by way of contrast the utterances of the classical 
jurists of the same period upon the same subject. 

In popular estimation the advocate has often been a stu^y sort of 
person. 

It is said that but one lawyer was ever canonized, and that was 
Saint Ives of Brittany. And we are told that each year, when the 
peasants celebrate his fete day, they sing a hymn which has this 

refrain: 

Advocalus el rum Udro, 
Ra miranda populo, 

which may be translated: 

He was an advocate, but not a thief; 
A wondrous thing in popular belief. 

It is said that somewhere once, perhaps in Oshkosh, they were laying 
the corner-stone of a court-house with religious ceremonies, and the 
clergyman gave out a hymn to the assembled bar: 

Hark from the tombs a doleful sound; 

Mine ears attend the cry. 
Ye living men, come view the ground, 

Where ye shall shortly lie. 
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Which reminds one of another cheerful anecdote of a man looking 
about in a country burying ground, a large and lonesome place, and 
seeing this inscription, ' ' A good lawyer and an honest man, ' ' he said, 
" This is very strange, that where land is so cheap they should bury 
two men in one grave." 

When I was studying law in St. Louis, the late Col. Benton made 
a public speech in which he said of the opposing candidate for Congress, 
"Who is Uriel Wright? a calaboose lawyer, in the daily habit of 
crucifying the truth." 

And yet Mr. Wright was a very good man, as well as a very good 
lawyer. 

But perhaps one of the most remarkable examples of this popular 
theory is found in a speech made by Wendell Phillips concerning the 
death of Rufus Choate. Mr. Phillips was a man of great ability on 
certain lines and served a useful purpose as a kind of prophet. His 
voice had what might be called the fatal gift of beauty, and could 
dignify what was really either commonplace or heretical just as a 
skillful cornet player can give a certain interest to the most worthless 
melody. In this speech, Mr. Phillips, who seemed to assume a kind 
of jurisdiction to sit in judgment over the new-made grave of Mr. 
Choate, drew a picture of a Pantheon of Jurists in which the visiting 
statesman should be shown from one statue to another; and Greece 
should exhibit her Solon and speak of his noble Code; and Rome 
should point to her Papinian, who, in the most corrupt period of the 
Empire, could yet stand up for right and justice ; and France should 
point to her D'Aguesseau, with all his wisdom and virtue; and Eng- 
land should say, ' ' this is Erskine, who, in spite of George III and 
John Scott, made it safe to speak and write the truth in Britain;" and 
then New England should take up the legend and should say, "This 
is Choate, who made it safe to murder, and of whose health thieves 
enquired before they began to steal." 

And yet we all know that Rufus Choate was not only a very bril- 
liant man, but a man of high personal integrity, and the statue which has 
been lately erected to his memory in the courthouse of Boston is a 
fitting memorial to one of the greatest citizens of that commonwealth. 

Manifestly these stories, which might be multiplied indefinitely, all 
imply a kind of belief on the part of people who have not the great 
advantage of belonging to the legal profession, that the practice of ad- 
vocacy is something at least a little shady at the best. But if this be- 
lief be well founded, our condition must be miserable indeed. 
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It seems to me that the popular opinion thus alluded to is highly 
erroneous, and proceeds, to some extent at least, from a want of that 
large knowledge and experience which are necessary to the formation 
of a just theory in such matters. 

Suppose we consider, in the first place, the question of criminal pro- 
cedure and the ethical idea which is involved in the defense of accused 
persons. Perhaps if our lay brethren were able to formulate and study 
all the considerations which are involved in such a question, they might 
not be quite so ready to take such very short views as they sometimes 
do. 

It is constant experience, I think, to have intelligent laymen ask, 
" Is it possible you can defend a man whom you believe to be guilty ? 
Is it honorable to do so ? " To such a very general question, we might 
reply that no answer is really possible without the consideration of 
many important points of public policy. We will admit, of course, 
that the defense of criminals, especially in large cities, is too apt to 
fall into the hands of the least responsible members of the bar, some 
of whom are anything but ornaments to the profession. And yet, on 
the other hand, it ought to be remembered that the very persons who 
ask the question stated above may be to some extent responsible for 
the character and methods of what is sometimes called "the criminal 
bar." If a large number of our fellow- citizens insist upon expressing 
the opinion that it is not honorable to defend a criminal who is be- 
lieved to be guilty, the defense will be more apt to fall into improper 
hands. 

It is also true that now and then we have the question of ethics pre- 
sented in a manner that is too sharply defined to be entirely agreeable. 
Thus, the late T. F. Marshall, of Kentucky, related of himself that, 
when a very young lawyer, he was appointed by the court to defend a 
man accused of parricide. He hastened to the jail to interview his 
client, and, of course, told the prisoner that he must confide in his 
counsel and tell him the exact truth, and then enquired: 

" Did you really kill your father? " 

"Yes," he replied; "I reckon I did, Mr. Marshall." 

"Good heavens! and what did you do that for?" 

" "Well, it was the fall of the year, and I didn't think it would pay 
to winter him." 

Now, this may seem a very tough example, yet even in such a case 
I shall claim that Marshall was right in defending his client. The 
French have thought differently, at least in early days, and we are 
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told of one occasion at least where the French bar had unanimously 
refused to defend an accused person on the ground that he was plainly 
guilty; and the accused was executed, and it was discovered too late 
that he was entirely innocent. It would seem, therefore, that this rule 
of the French bar, if it still exists, cannot be a thoroughly sound one. 

We may all agree that an accused person must be tried according 
to the settled rules of criminal procedure unless, indeed, we wish to 
relapse into lynch law and barbarism. We must further concede that 
any trial which merits the name implies a defence as well as a prosecu- 
tion, and it is not too much to assume that the accused is as much en- 
titled to learned counsel as the State. The accused may be a " bad 
man," but he must be tried according to law, and such a trial implies 
the presence of a counsel for the defence in order to insure a correct 
result. 

In the first place, let it be remembered that while the accused 
may have committed the acts with which he is charged, those acts may 
not constitute a crime at all. Our lay friends sometimes forget this 
important point. A ticket-broker was some time ago indicted, in 
New Orleans, for forging an endorsement on a railroad excursion 
ticket, and was about to be convicted before the petit jury, when it 
was discovered that the act he had committed did not constitute an 
offense under the law of Louisiana — a law, by the way, which has been 
since amended in this regard. The accused may have been a worth- 
less wretch, but surely no one would seriously contend that his counsel 
had not the right to urge the defence in question. It is very difficult 
to decide, sometimes, whether an act with which a prisoner at the bar 
is charged is a punishable crime. Take the case of Keck v. United 
States, 172 U. S. The accused had been convicted in the trial court, 
and the principal question in the Supreme Court of the United States 
was as to the legal meaning of the word "smuggling." The case was 
argued and re-argued. Five learned justices said that the word 
' ' smuggling ' ' meant thus and so, and the admitted acts of the accused 
did not constitute that offence, while four learned justices declared 
that the conclusion of the majority could not be justified by law or 
lexicon. To the modest practitioner, therefore, it seems that he may 
justly defend an accused person, at least to the extent of discussing the 
very important question whether the established acts of the defendant 
constitute a crime. 

Again, we all know what laymen sometimes forget, that the act with 
which the prisoner is charged may never have been committed at all. 
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The Irishman in the play who, when he was asked whether he was guilty 
or not guilty, replied, ' ' Indeed, I don't know until I have heard the evi- 
dence," was perhaps more of a philosopher than many have supposed. 
There have been cases where, during the progress of a trial for murder, 
the person alleged to have been killed has walked into court. Mr. 
Thomas Nelson Page has embodied such an incident in one of his clever 
sketches of Virginian life. Surely an honorable advocate may at least - 
insist that the State establish very clearly the corpus delicti. 

Again, there have been examples where persons have confessed the 
commission of crimes where either no crime had been committed at all 
or the person confessing was perfectly innocent. Perhaps Mr. T. F. 
Marshall's client was one of these. Such cases may certainly ad- 
monish the most sensitive counsel that he may defend a criminal in an 
apparently desperate predicament, provided, however, that he do so 
by the methods we shall allude to in a moment. 

Again, as we all know, there is a dread disease called insanity, 
which we claim to understand a little, but in regard to which we have 
yet a great deal to learn. Who shall dare to decide, ex parte, that an 
accused person who has committed some dreadful deed, has really and 
necessarilly committed a dreadful crime, in the moral and juridical 
sense? The convolutions of the human brain are so numerous! How 
shall we know that this harp of a thousand strings was really in tune ? 
How, indeed, unless, with the trained skill of professional athletes — 
counsel on both sides, to assist the court and enlighten the jury ? 

Again, even when a crime has been beyond doubt committed by the 
accused, there are different degrees of crime. It is one thing to com- 
mit murder and quite another to commit manslaughter. It is one 
thing to commit an assault with intent to murder, and another thing 
to commit an assault with intent to kill, and still another to commit a 
simple assault. And it is a matter of high public policy that able 
counsel on both sides should help to solve such problems of degree. 

Again, as noted by the Supreme Court of the United States in a 
case with which you are naturally familiar, it has from olden times 
been deemed wise, all things considered, that the presumption of inno- 
cence should attend the accused throughout his trial ; and that, as the 
Emperor Trajan declared, it is better that the guilty should escape 
than that the innocent should suffer. Surely the advocate has the right 
to stand by with ceaselesss vigilance and insist on the observance of this 
in all criminal cases. 

As for civil cases, the right of advocacy is, if anything, still more 
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manifest. Who can tell what are the real merits of a controversy of 
this kind until it has been thoroughly sifted on both sides ? I take up 
at random one of the latest reports — the 172 United States. It con- 
tains forty-three opinions. In eight cases, or nearly twenty per centum, 
there was dissent. In two cases one justice dissented; in two others, 
two justices dissented; in two others, three justices dissented; and fin- 
ally, in two others, four justices dissented. We all remember the 
Income Tax Case, and the Trans- Missouri Traffic Case. When very 
learned men, under the responsibility of a great official position, can 
thus differ in regard to the meaning of human language — or even of a 
single word — the advocate may certainly take sides in advance of a 
decision, in perfect good faith. And so we have a right to say that in 
all important civil litigation there are two sides, at least. There may 
be honest difference of opinion as to either law or fact, or both, and not- 
withstanding all that laymen may think or say, an honorable lawyer 
may appear in a civil suit for either plaintiff or defendant, provided he 
does so in accordance with what we understand to be the rule of ethics of 
the English and American bar. Litigation is necessarily a kind of war- 
fare; but war has its laws, its rules of honor, its maxims of chivalry. 
We are to make war for our clients, but we are to do so in only hon- 
orable ways. We are to state the facts, whenever we state them, cor- 
rectly. We are to quote the law, whenever we quote it, correctly, 
and it is in the application of correct law to real facts that the skill of 
advocacy is to be exhibited. 

And so, as it seems to me, we may sum up the whole matter of Pro- 
fessional Ethics, so far as the duties of the advocate are concerned, in 
the simple proposition that we are to present the facts of our side cor- 
rectly, and quote the law correctly, and then make war for our client 
to the best of our ability in accordance with the rules of honorable 
warfare. This is not only common sense, and common honesty — this 
is not only justified by the best theories of judicial contest and de- 
cision, but — as honesty is the best policy — it is justified by the example 
of the best and the really most successful advocates. Can you imagine 
Berryer of France, or Sir Charles Russell of England, or Mr. Evarts 
of New York, misstating facts or misquoting law ? It was said of 
the late Henry R. Shelden of Rochester, by Prof. Pomeroy, in his work 
on Equity, that his briefs might be cited as authority, and Prof. 
Pomeroy actually cites one in a note. 

Putting the matter on the lowest plane, of a mere desire for success — 
Who are the advocates that greatly succeed in the last analysis and re- 
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suit ? They are those who statt the facts with precision, and the law 
with precision, and then apply that law to those facts with such power 
of speech as the Lord has given them, and so rightfully get what is 
called the "ear of the court." When the lawyer does this, and he 
must not do less, he may then cheerfully leave the result to the general 
rules which society has made for itself in these matters. There may 
he what we think great miscarriages of justice. Cases will go wrong 
now and then, hut not, I think, on account of the rule I have ven- 
tured to formulate. The law of gravitation may seem to work badly 
sometimes, as when the bread-winner of a family falls and fractures 
his skull. Nevertheless, the law of gravitation will go on and we must 
reckon with it. Judges will sometimes seem very wrong-headed, and 
juries very idiotic; but, on the average, justice will prevail, if the 
truth of law and fact be faithfully applied by counsel. 

Let us have faith enough in our profession to believe that law is not 
a "solemn jugglery," but a great science, and that the honorable 
advocate is one of the pillars of the state. And when some mis- 
guided lay brother expresses the opinion, for example, that lawyers 
like to stir up litigation, let us quote Cicero, who declared that 
"it is ignorance of the law, and not the knowledge of it, that is 
litigious." 

Celsus, a jurisconsult of the second century, defined law to be the art 
of knowing what is good and just; and Ulpian, as quoted in the Pan- 
dects, commenting on this definition, says that "He speaks well who 
declares us to be ministers of justice; for we cherish justice, and our 
profession is to know what is good and equitable and to separate what 
is equitable from what is iniquitous, distinguishing the lawful from the 
unlawful." There may have been pettifoggers in ancient Eome, but 
they were not produced by study of these classical jurists, whose lofty 
sentiments are still worthy of study. Or coming down more nearly 
to our own time, if we need precedents, we might remember the fine 
example of Roger Brooke Taney, who, when he was at the bar of 
Maryland, is agreed to have displayed that fidelity to the court, as 
well as to his clients, that made him eminent for his open and candid 
statement of the law and of the facts. 

One can see in Paris the statue, in the Palais de Justice, of Pierre 
Antoiue Berryer, and on the pedestal of yellow marble two allegorical 
figures, the one of Fidelity and the other of Eloquence. They sum 
up in part at least the duty of the advocate: fidelity to the truth of 
fact and the scientific accuracy of law, on the one hand, and eloquent 
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speech on the other, whereby the accurate law shall be applied to the 
salient facts, in the best interest of the client. 

And opposite, you may see the statue of Malesherbes — the recollec- 
tion of whose life and death reminds us of even a higher range of pro- 
fessional sentiment and another essential quality of the advocate. 

When Louis XVI was dragged before the convention for judicial 
murder, his chosen counsel excused himself from appearing for the de- 
fense on the ground that he was enfeebled by age. M. de Malesherbes 
volunteered his services, being then seventy-two years old. I cannot 
forbear to translate the words of Chateaubriand concerning the inci- 
dent. He says in his " Melanges " : 

" To submit to death with dignity and courage is a spectacle of which the Kevo- 
lution has furnished many examples. But we see M. de Malesherbes emerge from 
his retreat, at the age of seventy-two years, in order to offer to his old master, by 
whom he was almost forgotten, the authority of his white hair and the venerable 
support of his old age, and to become for the third time the counsel of one who 
was without a crown, and in fetters — of one who could offer him only the glory of 
finishing his days upon the same scaffold. M. de Malesherbes wrote to the Pre- 
sident of the Convention proposing to defend the king, and saying: 'I do not ask 
you to communicate my offer to the convention, for I am far from believing my- 
self a personage of sufficient importance to occupy its attention ; but I have been 
called twice to the councils of him who was my master at a time when this func- 
tion was sought for by all. I owe him the same service when the function is one 
that many find too dangerous.' " 

"Plutarch," continues Chateaubriand, " has transmitted to us noth- 
ing more heroic. When the king was led to the convention, M. de 
Malesherbes addressed him only as Sire and Your Majesty. Treilhard 
heard him, and cried out furiously, ' What renders you so bold as to 
use words which the convention has proscribed ?' ' My contempt for 
you and for life,' replied M. de Malesherbes." 

Malesherbes paid for his mot with his head. But so long at least as 
those statues stand in the Palais de Justice the world will not forget 
that the three sacramental qualities of the great advocate are fidelity, 
eloquence and courage. 



